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THE COMPULSORY TREATMENT OF VENEREAL DISEASES UNDER REGULATION 33B
By N. P. SHANNON, of Gray's Inn, Barrister-at-Law (In the March issue of the Journal we published the first section of this commentary. This second and concluding section deals with the enforcement of the Regulation.) (6) If a patient found by a special practitioner to be suffering from a venereal disease gives to him information as to a person from whom the patient suspects that the disease was contracted, such information shall be deemed (a) for the purposes of paragraph (2) of Regulation 82 of these Regulations, to have been furnished for the purpose of this Regulation; (b) for the purposes of the law relating to defamation, to have been communicated in pursuance of a statutory duty;
(c) for the purposes of Regulation 84 of these Regulations, to have been obtained by the practitioner by virtue of this Regulation. Notes to paragraph (6) Object of the paragraph.-It will be observed that this paragraph applies only where a patient is found by a special practitioner to be suffering from a venereal disease, and gives to him information as to a person from whom he suspects that the disease was contracted. In regard to such information the object of the paragraph is threefold: (1) to prevent false statements, (2) to protect the person giving it in good faith from being exposed to the risk of an action for libel or slander, (3) to prevent the unauthorized disclosure of such information by the special practitioner. The paragraph applies to all patients in the circumstances stated, not merely to patients who attend voluntarily or subject to compulsion, but it applies only to communications made to a special practitioner by the patient. It does not apply to communications made by a patient to a doctor, e.g. his own family doctor or a general practitioner whom he consults, unless that doctor happens to be a special practitioner as defined in paragraph (7).
The general effect of the paragraph is intended to be stated in the official notes to Form 1 of the prescribed forms, to which the special practitioner is directed to draw the patient's attention before seeking detailed information as to the source of infection. In the following notes the position is gone into in rather more detail.
False statemnents.-Regulation 82 (2) of the Defence (General) Regulations, 1939 , which is applied to information thus given, provides that if, in furnishing any information for the purposes of any of the Defence (General) Regulations any person makes any statement which he knows to be false in a material particular, or recklessly makes any statement which is false in a material particular, he is guilty of an offence against that Regulation. The maximum penalties incurred on summary conviction are three months' imprisonment, or a fine of £100, or both imprisonment and fine (see Regulation 92 of the Defence (General) Regulations, 1939 The position as to this was not dealt with by the Minister and appears to be as follows.
It is clear law that for A to publish of B that he or she, A, has contracted venereal disease from him or her is defamatory. If written, it is a libel; if spoken, it is a slander of that serious kind in which it is not necessary for the plaintiff to prove that he has suffered actual damage in order to be able to succeed in the action. There might be circumstances in which such a statement was privileged, and it would be a defence for A to prove the truth of the statement. Prima facie, however, such a statement is actionable.
Paragraph (6) (b) modifies this to a limited, but nevertheless important,. extent.
If such an accusation is made by a patient to a special practitioner who has found him or her to be suffering from a venereal disease, the information so given is "deemed to have been communicated in pursuance of a statutory duty," so far as the law of defamation is concerned. The effect of this is that the statement is privileged. Not absolutely privileged, but privileged to this extent, that no action for damages will lie merely because it turns out that the statement is untrue. The plaintiff must, in order to succeed, prove that the statement was made maliciously, that is, not made bona fide with a belief in its truth.
One of the main difficulties in cases in which the plaintiff's success in an action for defamation depends upon the defendant having acted maliciously is that of proof, and the onus rests on the plaintiff. Suppose, for example, A tells the special practitioner that he suspects B as being the source of infection. In response to questions he further states a date-or several dates-when he has had sexual relations with B. These dates are such that B could quite well be the source of infection, and the special practitioner duly sends Form 1 to the appropriate Medical Officer of Health. Of course nothing can happen unless another notice has also reached that Medical Officer. But if it has, and if B is eventually examined and found not to be suffering from a venereal disease, B would have a very slight chance of success in any action for slander against A unless it were shown that there had not in fact been sexual relations between the parties on the dates alleged. Any misstatements of fact of that kind would, of course, destroy the privilege. So, too, if the patient had concealed from the special practitioner other possible sources of infection, that would appear to prevent the statement being made in good faith.
What, it may be asked, would be the position of the special practitioner or Medical Officer of Health should actions of this kind be brought-? This is dealt with below.
Position of special practitioner in regard to information given by patient.-Subparagraph (c) provides that information given to the special practitioner as to the suspected source of infection shall be deemed, for the purposes of Regulation 84 with X, or neither or one only of them having any cause to suspect X, X being actually free from disease; (3) Criminal prosecution of patient under Regulations 33B (6) (a) and 82 for making a statement which he knows to be false in a material particular, or for recklessly making a statement which is false in a material particular; (4) Criminal prosecution of special practitioner for wrongfully disclosing information received from patient, contrary to Regulations 33B (6) (c) and 84;
(5) Criminal prosecution of Medical Officer of Health, or other person who obtains information by virtue of Regulation 33B which has been communicated to the special practitioner, for wrongfully disclosing such information contrary to Regulation 84; (6) Criminal prosecution of a contact for failing to attend and submit for examination, or for failure to comply with a Treatment Notice, or with directions given pursuant thereto; (7) Criminal prosecution of a special practitioner for failure to carry out the duties imposed upon him by the Regulation; for example, failure to send notice to the Medical Officer of Health when a patient has named a person as the suspected source of infection. All these court proceedings require the proof of certain facts by evidence. Not all of these involve medical evidence, or raise questions of medical privilege. For example, if A is prosecuted for not complying with a notice to attend and submit to examination (Form 2) the only question is whether the notice is formally correct, whether it has been duly served, and whether it has in fact been complied with. No difficulty arises in most cases. Yet, even in such an apparently simple case, there may be difficulty. The defence, since many persons have the same name, and the identification of a person in the notice sent by the special practitioner to the Medical Officer of Health is not necessarily by name (see Form 1), may be that the person on whom the notice to attend for examination is served is not in fact the person named in the notices sent to the Medical Officer of Health. Defending such a person-it may be a girl who is a virgin, and has never had sexual relations with anyone, and who has her own medical evidence to prove this-one would naturally use every means that the law allows in order to obtain information as to what was said by the patients who gave information to the special practitioner, and what he put on his notice. Such cases should not, of course, arise, but lawyers with an extensive experience of queer cases can have no confidence that mistakes will be wholly avoided, quite apart from malice. They are also aware that malicious allegations are more numerous than is commonly supposed. Obviously, in the proceedings numbered (1) to (4) and (7), the question of how far a special practitioner can be compelled to disclose the information which he has been given, or how far he is at liberty to do so, may arise in a very acute form.
The point was raised by Lord Dawson in the House of Lords Debate on December 8th, 1942 (Official Report, . He said that he would like to refer to the matter of " preserving secrecy, and not only preserving secrecy, but preserving the belief of people in secrecy," observing that that was one objection to compulsory notification. He also observed that " since secrecy was promised some years ago in connection with venereal diseases, there have been, I think, three occasions on which secrecy has been thrust aside in a Court of Justice " and observed that " it is worth our while to consider soberly the general question of medical privilege which is here involved." Lord Atkin (Official Report, Col. 459), instanced the case of a man who had gone for treatment to a clinic under the belief, as stated in printed notices, that secrecy was guaranteed. Then in a matrimonial case the doctor was told by the Judge that there was no privilege, and that he must divulge from what the patient was suffering. "To my mind," said Lord Atkin, "medical privilege in circumstances of this kind is a national necessity, because people will avoid going to doctors if they know that a doctor can be compelled to disclose the information in his possession."
Lord Snell, in replying on behalf of the Government, did not touch on the question of privilege at all.
The Common Law position.-In Halsbury's Laws of England (2nd Edn.) Vol. 22, p. 322 the general position is thus stated. " A medical practitioner may be asked to disclose on oath information which came to him through his professional relationship with a patient, and, if the question is not inadmissible on other grounds he may be committed to prison if he refuses to answer."
That is undoubtedly a correct statement of the inveterate rule of English law. How it is applied is illustrated in the case of Gamer v. Garner (1920), 36 T.L.R. 196. A medical practitioner who, in the course of treating a patient under the national scheme for the treatment of venereal diseases, ascertained that the patient was suffering from such a disease was compelled to give evidence in Court to that effect, although the statutory regulations applying to the scheme enjoin absolute secrecy on the medical practitioner.
It is interesting to note the actual words of the regulation as to secrecy which were handed to the Judge in the above case. These Regulations are the Public Health (Venereal Diseases) Regulations, 1916 , S.R. & 0. 1916 . Article 2 (2) of these is very wide, and is in the following terms: " All information obtained in regard to any person treated under a scheme approved in pursuance of this Article shall be treated as confidential.'' Would not a patient shown that regulation think that what the doctor discovered was immune from disclosure ? It must be rememberd that this regulation is still in force in regard to persons treated under approved schemes. Each statute or statutory rule has, of course, to be independently construed having regard to its entire context, but it appears to me that this case justifies a special practitioner in refusing to answer any questions in Court regarding information given by a patient as to the suspected source of infection unless the prcceedings are proceedings for the enfoAement of the Regulation, since in that case they are " in connection with the execution of the Regulations," and disclosure for this purpose is not prohibited by Regulation 84. If permission is given by the Minister the special practitioner not only may, but must, give evidence if required.
Except to this limited extent there is no privilege. Medical Officers of Health and disclosure.-There is a very important difference between special practitioners and the Medical Officer of Health in regard to the information they receive. In the case of the special practitioner it is only information received from his patient as to the suspected source of infection that it is an offence to disclose, and which he may, to the limited extent noted above, refuse to disclose.
In the case of a Medical Officer of Health, however (and this applies to any assistants, etc. in his depa;tment too), all his information is information received by virtue of Regulation 33B and therefore its disclosure is prohibited by Regulation 84, except in so far as that regulation otherwise provides. He is, for example, told on the " Notice of Suspected Source of Infection " (Form 1) the name, address and disease of the patient who has given the information to the special practitioner. He, therefore, is, although the special practitioner is not, prohibited from disclosing this.
Apart, however, from the fact that the prohibition against disclosure is wider in scope in the case of the Medical Officer of Health his position in regard to refusing to give evidence appears to be the same as that stated above, namely that he may so refuse only in those cases in which the effect of Regulation 84 is to prohibit him from making disclosure.
(7) The Minister of Health may make rules for prescribing anything required to be prescribed under this Regulation, and may give such general or special directions as he thinks fit as to the performance by Medical Officers of Health and by special practitioners of the duties required of them, respectively, for the purposes of this Regulation ; and such directions may in particiular make provision-(a) for the issue, to contacts and to patients by whom such information as is mentioned in paragraph (6) of this Regulation is given, of instructions approved by the Minister explaining the effect of all or any of the provisions of this Regulation; (b) for requiring particulars of any transfer notices to be communicated by and to the medical officers of health and special practitioners concerned; and (c) for requiring special practitioners to furnish free of charge any certificates required for the purposes of this Regulation.
Note to paragraph (7 Notes to paragraph (8) Clearance certificate.-The form the certificate is to take has now been prescribed in the direction to special practitioners dated January 8th, 1943, and is given in the notes to paragraph (3).
Special practitioner.-It will be observed that the definition of a special practitioner covers four classes of registered medical practitioners.
( There is a different definition of special practitioner in regard to both Scotland and Northern Ireland (see paragraphs 9 and 10, below). (3) there is a different definition of a special practitioner.
The institution of proceedings for an offence against Regulation 33B.-The institution of legal proceedings, except in Scotland, for offences against any of the Defence (General) Regulations, 1939 , is governed by Regulation 93, paragraph (1) of which provides that such proceedings may, unless the particular regulation otherwise provides, only be instituted either (1) by a constable, or (2) by or with the consent of the Director of Public Prosecutions, or (3) in the case of proceedings for an offence'against any provision of the Regulations specified in Schedule III, in the manner therein indicated.
In practice, so far as Regulation 33B is concerned it is under this last heading that proceedings will mostly be instituted, for an addition was made to that Schedule in regard to Regulation 33B, which (in its present form, as substituted by S.R. & 0. 1943 No. 193 from February 10th, 1943 
